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 1.  TIME:  9:00   CASE#: MSC15-00305 
CASE NAME: SMITH VS. SMITH 
HEARING ON MOTION FOR LEAVE TO FILE 4th Amended COMPLAINT 
FILED BY MARLENE SMITH 
* TENTATIVE RULING: * 
 
Because of the uncertainty relating to rulings of the Bankruptcy Court, this matter is continued 
to 1/23/19.  After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-00467 
CASE NAME: EUN YOUNG CHO VS. AGAPE PRESBYTERIAN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY AGAPE PRESBYTERIAN CHURCH 
* TENTATIVE RULING: * 
 
Hearing continued by stipulated ex parte application and order of 11/16/18.  After 1/2/19 this 
case is assigned to Hon. Jill Fannin, Dept. 21. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-00467 
CASE NAME: EUN YOUNG CHO VS. AGAPE PRESBYTERIAN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY AGAPE PRESBYTERIAN CHURCH 
* TENTATIVE RULING: * 
 
Hearing continued by stipulated ex parte application and order of 11/16/18.   After 1/2/19 this 
case is assigned to Hon. Jill Fannin, Dept. 21. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-01111 
CASE NAME: BUCK VS. R E ROSINE & CO 
HEARING ON MOTION TO SET ASIDE COURT JUDGMENT AND SET CASE FOR TRIAL 
FILED BY R E ROSINE & CO, INC., GERALDINE R. ROSINE 
* TENTATIVE RULING: * 
 
 The parties’ requests for judicial notice are granted.  Defendants’ motion to set aside the 
court judgment entered against them is denied.  The basis for this ruling is as follows. 
 
 A. Service of the Opposition. 
 
 The Court has received an email communication from plaintiff’s counsel David 
Sternberg, copied to defendants’ counsel, stating that Mr. Sternberg inadvertently served the 
opposition papers only on defendants’ long-time attorney of record, Peter Bonis, and not on 
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defendants’ special appearance counsel, Richard Hobin.  Mr. Bonis apparently did not send Mr. 
Hobin a copy of the opposition papers. 
 

Mr. Sternberg promptly corrected this understandable error by emailing Mr. Hobin the 
opposition papers, and offered to stipulate to a continuance in order to allow defendants 
additional time to file reply papers.  Mr. Hobin declined to so stipulate, instead insisting that 
plaintiff’s counsel go to the trouble and expense of making a special appearance to submit 
an ex parte application for a continuance.  The Court finds Mr. Hobin’s conduct in this 
regard regrettable. 

 
The Court has chosen to issue a tentative ruling on the merits, because the Court doubts 

that reply papers would change the Court’s mind.  However, if Mr. Hobin wishes additional time 
to file reply papers, the Court will set a continued hearing date.  What the Court will not do is 
grant what would appear to be a meritless motion by default, based on plaintiff’s understandable 
and now-corrected error in the service of plaintiff’s opposition papers. 
 
 B. Extrinsic Fraud. 
 
 Defendants cite no legal authority supporting the proposition that the misconduct of their 
own attorney, as described in the supporting declaration of Peter Bonis, constitutes “extrinsic 
fraud” for purposes of setting aside an otherwise valid judgment.  The Court finds that extrinsic 
fraud is applicable only when the side obtaining the judgment has engaged in misconduct.  
(See, City and County of San Francisco v. Cartagena (1995) 35 Cal.App.4th 1061, 1067 [“the 
essence of extrinsic fraud is one party's preventing the other from having his day in court”].)  
The decisions cited by defendants in their opening memorandum are easily distinguishable. 
 
 In the Stevenot decision, the Court of Appeal found that a party representing himself in 
pro per had not engaged in extrinsic fraud, so that it was error for the trial court to set aside a 
default judgment.  (See, In re Marriage of Stevenot (1984) 154 Cal.App.3d 1051.)  The 
examples of what qualifies as extrinsic fraud, listed by the Court of Appeal, all concern fraud by 
the opposing party, and not fraud by a party’s own attorney.  (Id., at 1069.)  In the case at bar, 
defendants do not allege acts of extrinsic fraud by plaintiff or his counsel. 
 
 In the Las Vegas Land decision, the trial court denied a motion for relief from default 
brought under the mandatory attorney fault provision of the governing statute.  (See, Code Civ. 
Proc., § 473, subd. (b); Las Vegas Land & Development Co., LLC v. Wilkie Way, LLC (2013) 
219 Cal.App.4th 1086.)  The Court of Appeal affirmed, finding that the attorney fault provision 
does not apply to summary judgment motions.  In the case at bar, there was no summary 
judgment motion, and defendants have not invoked the attorney fault provision because the six-
month statutory period has expired. 
 
 In the Yeap decision, the Court of Appeal found that both the attorney fault and the 
excusable neglect provisions of the governing statute apply to a judicial arbitration proceeding.  
(See, Code Civ. Proc., § 473, subd. (b); Yeap v. Leake (1997) 60 Cal.App.4th 591.)  In the case 
at bar, there was no judicial arbitration, and defendants have not invoked either the excusable 
neglect or the attorney fault provision. 
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 The Court notes that, if misconduct by one’s own attorney were deemed equivalent to 
extrinsic fraud by the opposing party, this would constitute an end run around the six-month time 
limit for seeking relief based on attorney fault.  (See, Code Civ. Proc., § 473, subd. (b).)  In 
Stevenot, the Court of Appeal noted that, once this six-month time limit has passed, “there is a 
strong public policy in favor of the finality of judgments and only in exceptional circumstances 
should relief be granted.”  (Id., 154 Cal.App.3d at 1071.)   
 
 C. The Futility of The Requested Relief. 
 
 Defendants seek to set aside the judgment against them.  However, this remedy would 
be futile, because defendants would still be subject to the January 2018 order granting plaintiff’s 
petition to confirm the arbitration award.  And even if this order too were set aside and the 
petition to confirm were re-calendared for hearing, defendants have failed to articulate an 
argument that defendants have statutory grounds to oppose the petition.  (See, Code Civ. Proc., 
§ 1286.2; Pour Le Bebe, Inc. v. Guess? Inc. (2003) 112 Cal.App.4th 810, 825 [“[t]he exclusive 
grounds for judicial review of arbitration awards are those found in the statutes governing 
arbitration”].)  Further, the 100-day jurisdictional time limit for seeking to vacate the underlying 
arbitration award expired long ago.  (See, Code Civ. Proc., § 1288.) 
 
 Defendants appear to contemplate that, if the judgment against them were set aside, 
plaintiff’s case would be set for trial.  This makes no sense.  The Court granted the petition to 
compel arbitration, which was brought by defendants themselves, in November 2015.  
Defendants’ counsel at that time was Leonard Watkins, and defendants do not allege any 
extrinsic fraud on the part of Mr. Watkins.  Accordingly, if the judgment were set aside, the 
November 2015 order would remain in effect, and under defendants’ best case scenario, this 
case would be sent back to the arbitrator for further review — with defendants bearing the 
full cost of the arbitration.  Defendants have failed to indicate that they are willing to proceed 
in this manner. 
 
 D. Equitable Factors. 
 
 Defendants invoke the Court’s equitable powers.  However, two equitable factors militate 
against granting relief. 
 

1. Plaintiff’s Costs. 
 

Through no fault of his own, plaintiff has incurred approximately $ 132,000 in attorney 
fees to date, much of which represents the prove-up at the arbitration hearing, the unopposed 
petition to confirm the arbitration award, and enforcement of judgment activities.  (Barlev Dec., 
¶ 39.)  Yet defendants have failed to offer to pay any of these fees, and the corresponding 
costs, as a condition to setting aside the judgment against them.  This constitutes a fully 
independent ground for denying defendants’ motion.  (See, Davenport v. Blue Cross of 
California (1997) 52 Cal.App.4th 435, 454-455 [“one who seeks equity must do equity”].) 

 
 2. Defendants’ Lack of Diligence. 
 
Defendants indicate that they had difficulty communicating with Mr. Bonis from the 
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inception of the attorney-client relationship in March 2017.  (Johnson Dec., ¶ 14 and ¶ 17.)  
Yet defendants offer no evidence that they took concrete action to improve the communication, 
or to find a new attorney, before bringing this motion.  Indeed, Mr. Bonis is still defendants’ 
attorney of record. 

 
 This is particularly troubling because defendants knew, from February 10, 2017, that an 
arbitration was scheduled for June 2017.  (Bonis Dec., ¶¶ 7-8 and Exh. 1.)  Defendants also 
knew that a ‘PMK’ deposition of defendant R.E. Rosine & Co, Inc. had been set for May 2017.  
(Bonis Dec., ¶ 10 and ¶ 12.)  When May and June came and went, with no PMK deposition and 
no arbitration, what did defendants think was happening?  Their supporting declarations do not 
say; defendants appear to have been content to simply sit back and passively do nothing 
instead of actively inquiring into what might be going on. 
 
 Further, according to defendants’ own opening evidence, defendants learned of their 
default, and thus of the imminence of an arbitration award, shortly after their default was 
entered: 
 

36. The first time I spoke to my clients about the Arbitration Award and 
default was sometime at the end of July 2017 when Ms. Johnson 
dropped off a check in the amount of $ 35,000. 

 
(Bonis Dec., ¶ 36.)  Yet defendants did not contact the arbitrator to forestall the entry of an 
arbitration award and attempt to find a new attorney; instead, they continued to rely on the 
manifestly unreliable Mr. Bonis.  The arbitration award was entered on August 13 2017, 
approximately two weeks after defendants learned of their default. 
 
 In April 2018, defendants received an enforcement of judgment notice from the sheriff’s 
office.  Yet even after receiving this notice, defendants waited a full six months before bringing 
the pending motion. 
 
 In conclusion, Debra Johnson worked for defendants for 30 years as a property 
manager, and is thus a sophisticated business person.  (Johnson Dec., ¶ 2.)  Ms. Johnson was 
defendants’ contact person for defending the arbitration.  (¶ 15.)  Yet Ms. Johnson offers no 
reasonable excuse for failing to supervise Mr. Bonis’s work more closely and instead taking a 
passive attitude towards litigation that she knew plaintiff was aggressively pursuing.  (Johnson 
Dec., passim.)  Defendants have brought this motion 16 months after their default was entered 
in the arbitration (June 2017), 15 months after Mr. Bonis advised them of the default (July 2017), 
and 14 months after the entry of the arbitration award (August 2017).  The Court finds that it 
would be inequitable to punish plaintiff for Ms. Johnson’s lack of diligence by going back to 
square one at such a late date, and this constitutes a second, fully independent ground for 
denying defendants’ motion. 
 
 E. Evidentiary Problems. 
 
 Defendants’ evidence is problematic and unpersuasive, because it is both contradictory 
and incomplete.  The following are examples of these evidentiary problems. 
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  1. Contradictory: Fraud v. Other Factors 
 
 Defendants tacitly acknowledge that ‘mere’ neglect on the part of Mr. Bonis would not 
support setting aside the judgment against them.  Defendants’ motion is based on the legal 
premise that Mr. Bonis committed acts of intentional fraud: misrepresentations or concealment 
intended to injure defendants and deprive them of their day in court.  But the supporting 
declaration of Mr. Bonis does not support such a fraud theory.  Instead, Mr. Bonis focuses 
primarily on other factors: 
 

(a)  difficulties in communicating with Debra Johnson (¶ 14 [“[c]ontacting her was 
difficult”], ¶ 18 [Mr. Bonis “attempted to” notify Ms. Johnson of the June 2017 
hearing, and ¶ 19 [Mr. Bonis “attempted to leave a voice-mail message” for Ms. 
Johnson]); 
 
(b)  Mr. Bonis’s own health (¶ 37, ¶ 38 ¶ 52, and ¶ 54); 
 
(c)  the health of Mr. Bonis’s wife (¶ 52); 
 
(d)  the health of Ms. Johnson, Ms. Johnson’s husband, and defendant Geraldine 
Rosine (¶ 51), and; 
 
(e)  malfeasance by another property management company (¶ 51). 

 
Defendants do not offer a coherent fraud narrative, but rather a scattershot set of 
non-fraud excuses. 
 
 The Court acknowledges that in a one-sentence paragraph, Mr. Bonis makes the 
following allegation: “For the reasons stated herein, I never notified my clients of the Arbitration 
Award and I concealed/misrepresented the entry of the Arbitration Award against them.”  
(Bonis Dec., ¶ 35.)  However, in addition to the fact this allegation is nothing more than a legal 
conclusion, this allegation is also contradicted by the other more specific allegations.  Thus, as 
noted above, Mr. Bonis alleges that he “attempted to” communicate with defendants, rather than 
concealing information from them.  And in an allegation that merits repeating, Mr. Bonis alleges 
that he affirmatively discussed the default leading to the arbitration award with defendants: 
  

36. The first time I spoke to my clients about the Arbitration Award and default 
was sometime at the end of July 2017 when Ms. Johnson dropped off a 
check in the amount of $ 35,000. 

 
Mr. Bonis’s use of the phrase “[t]he first time” strongly suggests that there were in fact multiple 
discussions with defendants concerning the default and arbitration award. 
 
 Further, with regard to the conversation in April 2018, Mr. Bonis affirmatively states his 
apparently sincere belief that there was “an error” that led to the issuance of a notice of levy, 
and Mr. Bonis indicates that he then had an apparently sincere intention to “take action to 
correct the mistake.”   (Bonis Dec., ¶ 43.)  Mr. Bonis does not allege that he was attempting to 
fraudulently mislead defendants in April 2018 for some nefarious purpose, but rather that he 
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was unable to take corrective action “[f]or the reasons stated herein …”  (¶ 45.)  Those 
previously stated reasons include Mr. Bonis’s health problems, the health problems of 
Mr. Bonis’s wife, etc. 
 
  2. Contradictory and Incomplete: The Petition To Confirm. 
 
 In a bizarre feature of defendants’ opening papers, Mr. Bonis attaches to his supporting 
declaration an earlier declaration.  (Exh. 5.)  This earlier declaration was filed on December 4, 
2017, in support of Mr. Bonis’s request for a continuance of the hearing on the petition to 
confirm the arbitration award.  Mr. Bonis explained the need for a continuance as follows: 
 

I am moving to continue the hearing date on this motion because I am leaving on 
Sunday, December 3, 2017 for a two week vacation in Hawaii in celebration of 
my twentieth wedding anniversary. 
 

(Exh. 5, ¶ 2.)  Mr. Bonis makes no mention of any health problems, and makes no mention of 
any of the other litany of excuses now presented to the Court in support of the present motion: 
difficulties in communicating with Ms. Johnson, Ms. Johnson’s health, etc.  The Court is unable 
to ascertain whether Mr. Bonis was being disingenuous in December 2017, or whether he is 
being disingenuous now, concerning the true reason for needing a continuance in 
December 2017. 
 
 The discussion of the petition to confirm the arbitration award is also incomplete, 
because while Mr. Bonis’s request for a continuance was granted, Mr. Bonis offers no 
explanation for failing to file opposition papers after his return from the two week vacation (a 
time when he was apparently healthy enough to travel), and why he failed to appear at the 
continued hearing date of January 10, 2018, or at least seek another continuance (as he had 
had no difficulty doing the previous month).  Mr. Bonis’s declaration skips from the December 4, 
2017 declaration seeking a continuance to the April 13, 2018 conversation with Debra Johnson, 
and the perplexing four and a half month gap between these two dates is simply ignored.  
(Bonis Dec.,  ¶¶ 41-42.) 
 
  3. Contradictory:  Ms. Johnson’s Declaration. 
 
 Mr. Bonis blames the difficulty in communicating with Ms. Johnson on Ms. Johnson’s 
inadequate contact information, and on Ms. Johnson being treated for cancer.  (Bonis Dec., 
¶ 14 and ¶ 51.)  Ms. Johnson denies this.  (Johnson Dec., ¶¶ 25-26.)  Ms. Johnson puts the 
blame squarely on the failure of Mr. Bonis “to return telephone calls, e-mails and 
correspondence.”  (Johnson Dec., ¶ 17.) 
 
 Mr. Bonis alleges that he spoke with defendants “about the Arbitration Award and 
default” in July 2017.  (Bonis Dec., ¶ 36.)  Ms. Johnson alleges that Mr. Bonis “had never 
communicated any information regarding status [sic] of this case to me and/or my mother,” and 
that Ms. Johnson “expressed shock and disbelief” when she learned of the award.  (Johnson 
Dec., ¶¶ 19-21 and ¶¶ 34-35.) 
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 The Court is mystified by defendants’ decision to offer contradictory declarations in 
support of the pending motion.  Defendants have the burden of proving their right to the 
extraordinary remedy of vacating an otherwise valid judgment based on extrinsic fraud, and 
defendants’ self-neutralizing opening evidence does not come close to meeting that burden. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY FAY SERVICING, LLC, CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
The motion is denied based on Plaintiff’s opposition and the declaration of Peter Freedman, 
Esq. a sufficient showing of necessity, lack of objection to the depositions when they were 
previously scheduled and they fact they appear to be reasonably calculated to lead to 
admissible evidence.  The depositions shall be taken on or before 12/15/18. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01221 
CASE NAME: TRANSCHEL VS. KINDRED AT HOME 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY PEDRAM TAHER M.D., et al. 
* TENTATIVE RULING: * 
 
Defendants Pedram Taher, M.D. and Sherellen Gerhart, M.D.’s demurrer to cause of action one 

in the second amended complaint is sustained without leave to amend.  

In the Court’s tentative ruling for November 7, 2018, this hearing was continued so that 

Plaintiff could file a supplemental opposition or declaration that attached a table of contents and 

authorities and a redlined version of the second amended complaint. Plaintiff has not filed the 

requested documents and failed to file anything else explaining this failure. The Court sets an 

order to show cause why Plaintiff’s attorney, Anthony Ghecea, should not be sanctioned $500 

for failing to follow the Court’s order on November 7, 2018. The order to show cause is 

scheduled for December 20, 2018 at 9:00 a.m. Plaintiff’s attorney may file and serve a response 

to the order to show cause no less than five court days before the hearing.  

The Court now turns to the merits of the demurrer. Carter v. Prime Healthcare Paradise 

Valley LLC (2011) 198 Cal.App.4th 396, 404-405 explained when an elder abuse claim upon 

neglect is proper: 

The plaintiff must allege (and ultimately prove by clear and convincing evidence) 

facts establishing that the defendant (1) had responsibility for meeting the basic 

needs of the elder or dependent adult, such as nutrition, hydration, hygiene or 

medical care [citations]; (2) knew of conditions that made the elder or dependent 
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adult unable to provide for his or her own basic needs [citations]; and (3) denied or 

withheld goods or services  necessary to meet the elder or dependent adult's basic 

needs, either with knowledge that injury was substantially certain to befall the elder 

or dependent adult  (if the plaintiff alleges oppression, fraud or malice) or with 

conscious disregard of the high probability of such injury (if the plaintiff alleges 

recklessness) [citations]. The plaintiff must also allege (and ultimately prove by 

clear and convincing evidence) that the neglect caused the elder or dependent 

adult to suffer physical harm, pain or mental suffering. [Citations.] Finally, the facts 

constituting the neglect and establishing the causal link between the neglect and 

the injury “must be pleaded with particularity,” in accordance with the pleading rules 

governing statutory claims. [Citation.]  

(Id. at 404-405.)  

Carter also explained, that in order “[t]o recover the enhanced remedies available under 

the Elder Abuse Act from a health care provider, a plaintiff must prove more than simple or even 

gross negligence in the provider's care or custody of the elder. [Citations.]” (Carter, supra, 

198 Cal.App.4th at 405; see also Worsham v. O'Connor Hospital (2014) 226 Cal.App.4th 331, 

336-337.) Finally, “‘[f]acts, not conclusions, must be pleaded.’ [Citation.]” Further, where, as 

here, statutory remedies are invoked, the facts ‘must be pleaded with particularity.’ 

[Citation.]” (Carter, supra, 198 Cal.App.4th at 410 (emphasis added).) Carter also provided 

several examples where the allegations were sufficient to support a claim for neglect. (Carter, 

supra, 198 Cal.App.4th at 405-406.)  

Here, Plaintiff alleges that Johanna June Gregg suffered elder abuse through neglect 

from defendants Kindred at Home – Hospice – Pleasant Hill, Pedram Taher, M.D. and Sherellen 

Gerhart, M.D. Plaintiff’s second amended complaint includes new allegations regarding Gregg’s 

care, but, as with the first amended complaint, the allegations lack the required particularity. 

Plaintiff makes general allegations that Gregg received regular pain medication and was unable 

to her for personal needs. (SAC ¶¶12(a)-(f).) Plaintiff also alleges that the defendants knew that 

decedent needed care and the failure to provide the necessary care would could result in 

increased pain, respiratory distress and death. (SAC ¶¶12(a)-(f).)  

Plaintiff then alleges that the defendants “consciously and repeatedly chose not to 

provide for necessary care to decedent and not to transfer patients (including decedent) to a 

higher level of care if and when they needed it.” (SAC ¶13.) This was done so that the 

defendants could maximize their profits. (SAC ¶13.) Plaintiff goes on to allege that this choice 

resulted in repeated failure by the defendants to provide the necessary care to Gregg. (SAC 

¶14.) Plaintiff provides a lengthy list of the alleged failures by the defendants. (SAC ¶¶14(a)-(f).) 

What is missing from this list, however, are specific facts about what happened.  

For example, Plaintiff alleges that defendants failed to ensure Gregg received necessary 

monitoring and aid regarding her level of pain and this resulted in Gregg experiencing increased 

pain, respiratory distress and then death. (SAC ¶14(a).) What is missing from the allegations are 
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facts alleging any specifics about what actually happened. As noted above, for this claim the 

facts must be pleaded with particularity. Plaintiff has not included the required particularity for 

this elder abuse claim and therefore the demurrer is sustained.  

In addition to the failure to allege the elder abuse claim with the required particularity, 

Plaintiff has failed to allege facts showing that something more than negligence occurred. In 

order to state a claim for elder abuse by neglect, the facts must show something more than 

simple or gross negligence by health care providers. (Delaney v. Baker (1999) 20 Cal.4th 23, 

30; Sababin v. Superior Court (2006) 144 Cal.App.4th 81, 88.) For this claim, the allegations 

must show “reckless, oppressive, fraudulent, or malicious conduct.” (Delaney, supra, 20 Cal.4th 

at p. 31.) Recklessness refers “to a subjective state of culpability greater than simple 

negligence, which has been described as a ‘deliberate disregard' of the ‘high degree of 

probability’ that an injury will occur.” (Ibid.) Oppression, fraud and malice involve intentional or 

conscious wrongdoing of a despicable or injurious nature. (Ibid.) 

The facts as alleged do not show reckless, oppressive, fraudulent, or malicious conduct. 

Therefore, the demurrer is also sustained based upon the failure to allege facts showing more 

than negligent conduct.  

This is the second demurrer to this cause of action and Plaintiff was previously given 

leave to amend. The Court must now decide whether Plaintiff should be given leave to amend a 

second time. When deciding whether to give leave to amend “it is the plaintiff—not the court—

who has the burden of showing that an amendment will [change the legal effect of a complaint]. 

As the Rutter practice guide states: ‘It is not up to the judge to figure out how the complaint can 

be amended to state a cause of action. Rather, the burden is on the plaintiff to show in what 

manner he or she can amend the complaint, and how that amendment will change the legal 

effect of the pleading.’ [Citation.]” (Medina v. Safe-Guard Products, Internat., Inc. (2008) 164 

Cal.App.4th 105, 112, fn. 8 (emphasis original).) Plaintiff has not offered any additional facts she 

can allege and therefore, the demurrer is sustained without leave to amend.   

 

  

 7.  TIME:  9:00   CASE#: MSC17-01785 
CASE NAME: FIRST AMERICAN VS. NAVARRO 
HEARING ON MOTION FOR ORDER DISCHARGING STAKEHOLDER 
FILED BY FIRST AMERICAN TITLE COMPANY 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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 8.  TIME:  9:00   CASE#: MSC17-01785 
CASE NAME: FIRST AMERICAN VS. NAVARRO 
HEARING ON MOTION TO RELEASE FUNDS 
FILED BY MARINA J. NAVARRO 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-01785 
CASE NAME: FIRST AMERICAN VS. NAVARRO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call since Lines 7 and 8 are unopposed. 

 

  

10.  TIME:  9:00   CASE#: MSC17-02265 
CASE NAME: ARORA VS. NORMAN SCHEEL STRUCTURAL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WILLIAM A. WOOD 
* TENTATIVE RULING: * 
 

The demurrer filed by defendant William A. Wood, dba William Wood Architects to the 
First and Third Causes of Action of the Complaint is overruled. 

  
This is an action against an architect and an engineer concerning an allegedly defective 

foundation for a new house at 2085 Shell Ridge Trail, in Walnut Creek, California.  The work of 
improvement was substantially completed no later than December 2007. 

 
In pertinent part, Code of Civil Procedure section 411.35 provides as follows:  
 
“(a) In every action . . . arising out of the professional negligence of a person holding a 

valid architect’s certificate . . . or of a person holding a valid registration as a professional 
engineer . . .  on or before the date of service of the complaint . . . on any defendant . . . the 
attorney for the plaintiff . . . shall file and serve the certificate specified by subdivision (b). 

 
“(b)  A certificate shall be executed by the attorney for the plaintiff . . . declaring one of 

the following: 
 

(1) That the attorney has . . . consulted with and received an opinion from at least one 
architect, professional engineer, or land surveyor who is licensed to practice and 
practices in this state or any other state . . . in the same discipline as the defendant . 
. . and that the attorney has concluded on the basis of this review and consultation 
that there is reasonable and meritorious cause for the filing of this action. . . .  
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(2) That the attorney was unable to obtain the consultation required by paragraph (1) 

because a statute of limitations would impair the action and that the certificate 
required by paragraph (1) could not be obtained before the impairment of the action. 
If a certificate is executed pursuant to this paragraph, the certificate required by 
paragraph (1) shall be filed within 60 days after filing the complaint. 

 
“(c) Where a certificate is required pursuant to this section, only one certificate shall be 
filed, notwithstanding that multiple defendants have been named in the complaint or may 
be named at a later time.” (Emphasis added.)   
 
Here, when they filed the complaint, plaintiffs filed a Certificate of Merit on November 27, 

2017, stating that plaintiffs’ attorney had consulted with “at least one professional engineer . . . 
in the same discipline as defendant engineers . . . . On the basis of this . . . consultation, I 
believe there is reasonable and meritorious cause for the filing of this action. . . . Pursuant to 
California Code of Civil Procedure Section 411.35 (b)(2), I have not yet had the opportunity to 
consult with an architect.”  (Ex. 2 to Edington Decl., ¶¶ 2-4, emphasis added.) 

 
Plaintiffs later filed a Certificate of Merit based on a consultation with an architect, but 

that was not until June 2018, after the 60 days allowed by CCP § 411.35 (b)(2) and after 
expiration of the ten-year statute of repose set forth in CCP § 337.15.  (See Curtis Engineering 
Corp. v. Superior Court (2017) 16 Cal.App.5th 542, 545, 546, 550 (holding that while a court 
may grant leave to amend when it sustains a demurrer for plaintiff’s failure to file and serve a 
certificate of merit, any amendment does not relate back to the filing date of the original 
complaint for purposes of the statute of limitations).   

 
Nevertheless, for purposes of demurrer, plaintiffs’ November 27, 2016 Certificate of Merit 

is adequate.  CCP § 411.35 (c) specifically states that “only one certificate shall be filed, 
notwithstanding that multiple defendants have been named in the complaint or may be named at 
a later time.”  Plaintiffs filed one Certificate of Merit, which is all that is allowed or required. 

 
Further, in Ponderosa Center Partners v. McClellan/Cruz/Gaylord & Associates (1996) 

45 Cal.App.4th 913, the plaintiff filed a Certificate of Merit based on a consultation with an 
engineer in a case against an architect, and both the trial court and the court of appeal ruled the 
certificate was sufficient.  The court of appeal based its decision on the fact that “[a]rchitectural 
services and engineering services frequently overlap and may be rendered by [either an] 
architect or [an] engineer.”  (Ponderosa, supra, 45 Cal.App.4th at 916.)  The court went on to 
state that the facts of the case illustrated the two disciplines overlap because the pleadings 
alleged the defendant architect engaged in both types of services.  Finally, the court said that 
plaintiff “reasonably believed that a structural engineer was best qualified to render an opinion 
on the issue of [defendant architect’s] negligence.”  (Id. at 917.)   

 
Likewise, here, the complaint alleges that the same services were provided by both the 

architect and the engineer:  they both “conceived, created, designed, made calculations for and 
implemented plans for the construction of the dwelling structure(s) on Plaintiffs’ Property.”  
(Complaint, ¶ 2.) 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   11/28/18 

 
 

- 12 - 

Before filing the single Certificate of Merit allowed by CCP § 411.35 (c), the plaintiff’s 
attorney must conclude on the basis of his consultation “that there is a reasonable and 
meritorious cause for fling of [the] action.”  The court cannot conclude on the face of the 
pleadings that plaintiffs’ counsel here failed to reach that conclusion.  Should there be a 
“favorable conclusion of the litigation” with respect to him, defendant architect can request relief 
pursuant to CCP § 411.35 (h).   

 
The court denies defendant’s Request for Judicial Notice filed 10/19/18. 
 

            After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00311 
CASE NAME: McCLINTON VS. WALKER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JOACHIM RAESE M.D. 
* TENTATIVE RULING: * 
 
Unopposed – sustained with 10 days leave to amend.  After 1/2/19 this case is assigned to 
Hon. Jill Fannin, Dept. 21. 

 

  

12.  TIME:  9:00   CASE#: MSC18-00557 
CASE NAME: RENSHAW VS. DEUTSCHE BANK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Moot in view of the rulings on Line 13 and Line 14. 

 

  

13.  TIME:  9:00   CASE#: MSC18-00557 
CASE NAME: RENSHAW VS. DEUTSCHE BANK 
HEARING ON MOTION FOR TERMINATING & MONETARY SANCTIONS 
FILED BY SELECT PORTFOLIO SERVICING, INC., et al. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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14.  TIME:  9:00   CASE#: MSC18-00557 
CASE NAME: RENSHAW VS. DEUTSCHE BANK 
HEARING ON JOINDER IN DEFENDANT’S MOTION FOR TERMINATING & MONETARY 
SANCTIONS  /  FILED BY FIRST AMERICAN TITLE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

15.  TIME:  9:00   CASE#: MSC18-01105 
CASE NAME: PAUL VS. DUDUM 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RICHARD ROBERTSHAW 
* TENTATIVE RULING: * 
 
Defendant Richard Robertshaw’s demurrer is sustained with leave to amend. Plaintiff shall file 

and serve an amended complaint by December 28, 2018.   

The case management conference scheduled for December 11, 2018 is continued to 

January 15, 2019.  

Plaintiff has sued defendants J.D. Dudum and Richard Robertshaw, for negligence stemming 

from alleged injuries related to chiropractic treatment that she received from each individual. 

Plaintiff alleges that Dudum injured her during treatment on March 6, 2017. Plaintiff had a follow-

up appointment with Dudum on March 15 or 16. She received treatment from Robertshaw on 

March 20 and 27. Plaintiff alleges that she continued to have problems and was put on disability 

in April 2018. Most of the allegations in her complaint are focused on Dudum’s alleged 

negligence, however, she has also sued Robertshaw for negligence.  

Robertshaw’s request for judicial notice of the small claims filing in Paul v. Shaw, San Francisco 

Superior Court case no. CSM18-857914, is granted. According to the small claims filing, Plaintiff 

filed her small claims action on April 18, 2018 and in that filing, plaintiff alleges that she was 

injured by Robertshaw on April 17, 2017.  

Statute of Limitations 

Robertshaw argues that the claim against him is barred by the statute of limitations in Code of 

Civil Procedure section 340.5. Section 340.5 applies to claims against a healthcare based upon 

their alleged professional negligence. Healthcare providers include chiropractors. (Code of Civil 

Procedure § 340.5(1).) Under section 340.5 a plaintiff must file her lawsuit “three years after the 

date of injury or one year after the plaintiff discovers, or through the use of reasonable diligence 

should have discovered, the injury, whichever occurs first.” Thus, the one year time limit begins 
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to run from the date that the plaintiff discovered, or should have discovered, her injury. (See, 

e.g. Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1110.)  

Plaintiff alleges that she received treatment from Robertshaw in March 2017. (Comp. page 2 of 

attached summary.) She also alleges in her small claims case that she suffered injury from 

Robertshaw on April 17, 2017. (See Request for Judicial Notice, page 2.) Thus, plaintiff’s 

allegations in this case and the small claims case show that she was injured by Robertshaw on 

April 17, 2017. There are no allegations that plaintiff was not aware of her injuries from 

Robertshaw by April 17, 2017 and therefore, the court can draw an inference from these 

allegations that the statute of limitations on plaintiff’s claim began to run by April 17, 2017 

(if not earlier). 

Plaintiff’s complaint was filed on May 30, 2018, which is more than one year after April 17, 2017. 

Therefore, based on the allegations currently in the complaint the Court concludes that plaintiff’s 

claim is barred by the statute of limitations in Code of Civil Procedure § 340.5. The demurrer is 

therefore sustained.  

In her opposition, argues that her complaint is timely because it was tolled 90 days by Code of 

Civil Procedure section 364. Section 364 extends the time for a file a lawsuit under section 

340.5 by 90 days when a notice of intention to commence the action is served on defendant 

prior to the expiration of the statute of limitations. (Code of Civil Procedure §364.)  

As part of her opposition, plaintiff includes a letter from her to an insurance company discussing 

Robertshaw. (Plaintiff’s Ex. A.) This letter appears to have been sent on April 16, 2018, which if 

otherwise compliant with section 364, would extend plaintiff’s time to file her lawsuit by 90 days. 

Robertshaw’s objection to this letter as hearsay is overruled. The letter is being offered to show 

notice to the defendant and not for the truth of the matters stated within the letter. However, the 

letter is not attached to the complaint and cannot be considered when deciding whether to 

overrule or sustain a demurrer. However, the Court will consider this letter as an offer of 

additional facts that plaintiff could include in an amended complaint when deciding whether to 

give Plaintiff leave to amend her complaint.  

The Court has reviewed Robertshaw’s arguments that this letter could not toll the statute of 

limitations for 90 days. The Court will wait to rule on this argument until after it sees what facts 

Plaintiff has alleged regarding the letter. Therefore, the demurrer is sustained with leave to 

amend so that Plaintiff can include allegations regarding the letter in her complaint. In addition to 

attaching the letter to her complaint, Plaintiff should allege who received the letter, when and by 

what method. She should also include any other facts she has that support her argument that 

this letter tolled the statute of limitations for 90 days.   

Plaintiff’s opposition also discusses various interactions with Dudum and includes several 

documents related to Dudum. These are not useful to the Court’s decision on plaintiff’s claim 

against Robertshaw.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   11/28/18 

 
 

- 15 - 

Another Case Pending Between the Same Parties 

Code of Civil Procedure §430.10(c) allows a party to demur to a complaint where “[t]here is 

another action pending between the same parties on the same cause of action.”  

The request for judicial notice shows that there is a small claims action between the same 

parties as this case and it appears to involve the same claim of negligence. The Court notes that 

Robertshaw’s attorney has represented in his declaration that the trial in the small claims action 

was scheduled for November 8, 2018, but Robertshaw did not provide additional information 

about the small claims action after that date. Plaintiff’s supplemental brief states that the hearing 

on the small claims action was continued, although the new hearing date was not provided.  

In the Court’s previous tentative ruling, it permitted the parties to address what action (if any) 

this Court should take if the small claims action was still pending after November 8. Robertshaw 

did not address this point. In her supplemental brief Plaintiff appears to want to consolidate the 

two cases, but she cites no law to support her argument and has not made an appropriate 

motion to consolidate the two cases.  

The demurrer under section 430.40(c) is sustained. When amending her complaint, plaintiff 

must address this issue. The Court is considering whether to stay this case until the small 

claims action is completed. Should this issue be raised again in a future demurrer, both parties 

should address whether this case should be stayed pending the outcome of the small claims 

actions or whether the Court should take some other action. The parties should cite appropriate 

legal authority to support their position. 

After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 

 

  

16.  TIME:  9:00   CASE#: MSC18-01595 
CASE NAME: EBMUD VS. SHARJO INC. 
HEARING ON MOTION TO STRIKE PLAINTIFF'S COMPLAINT 
FILED BY SHARJO INC. 
* TENTATIVE RULING: * 
 
Denied without prejudice as moot.  See Line 17. 
 
After 1/2/19 this case is assigned to Hon. Jill Fannin, Dept. 21. 
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17.  TIME:  9:00   CASE#: MSC18-01595 
CASE NAME: EBMUD VS. SHARJO INC. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SHARJO INC. 
* TENTATIVE RULING: * 
 
The demurrer of defendant Sharjo, Inc., dba Servicemaster Restoration Services (Sharjo) is 
sustained with leave to amend as to the first, second, and third causes of action, and 
sustained without leave to amend as to the fourth cause of action. Sharjo’s motion to strike is 
denied without prejudice as moot.  Any amended pleading shall be filed by December 12, 
2018. 
 
The Court did not consider any materials in the Declaration of Melissa Wood, save those in the 
Court’s own files.  The Requests for Judicial Notice are denied as unnecessary to the Court 
considering its own files. 
 

I. Background 
 
This case arises from the rupture of an East Bay Municipal Utility District (EBMUD) 
subterranean aqueduct which damaged two homes in Walnut Creek, the Sakakura and Reno 
residences.  EBMUD hired Sharjo to perform water-extraction and “dry-down” services at the 
homes.  Sharjo completed the work but the owners claimed it was improperly performed.  Both 
owners were paid under property policies by their respective insurance carriers – State Farm 
Insurance Company and Safeco Insurance Company. 
 
Three cases followed.  The property owners jointly sued EBMUD and Sharjo for damages from 
the rupture and repairs, in Case No. MSC15-01227 (the Reno action).  State Farm and Safeco 
each filed a separate subrogation action against EBMUD to recover the amount paid to each 
carrier’s respective insured (MSC15-02077 [State Farm] and MSC16-00277 [Safeco]).  Sharjo 
was not a defendant in either subrogation action.  All three cases were consolidated. 
 
EBMUD conditionally settled with State Farm on December 22, 2016.  EBMUD and Sharjo 
conditionally settled with plaintiffs on December 27, 2016; EBMUD paid $400,000 and Sharjo 
paid $130,000.  Sharjo moved for a good faith settlement determination on January 24, 2017. 
By February 15, 2017, the day it opposed Sharjo’s good faith motion, EBMUD had tentatively 
settled with Safeco; notice was filed on February 25, 2017.  EBMUD ultimately paid the two 
carriers a total of $164,000.  (See February 15, 2017 Declaration of Michael Wenzel in 
Opposition to Good Faith Motion, ¶ 9 [confirming conditional settlement with plaintiffs]; ¶10 
[confirming settlement with State Farm]; and ¶11 [confirming tentative settlement with Safeco as 
of date of declaration]; see also Safeco’s February 25, 2017 Notice of Settlement.)    
 
The Court heard Sharjo’s motion on March 15, 2017, by which point notices of settlement had 
been received for all disputes in the consolidated case.  On March 21, 2017, and over EBMUD’s 
objection, the Court granted Sharjo’s motion for good faith settlement, holding that the amount 
was not disproportionate to what a reasonable person, at the time of settlement, would estimate 
Sharjo’s liability to be, even if plaintiffs were still seeking damages for foundation repairs and 
diminution.  (March 21, 2017 Order, pp. 2-3.)  But the Court specifically declined to rule on the 
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impact of good faith settlement on EBMUD’s claims for indemnity: 
 

The court makes no ruling here whether EBMUD is entitled to seek indemnity 
regarding the amounts it paid to the two insurers, Safeco and State Farm.  The 
only motion before the Court is whether [Sharjo] is entitled to a determination of 
good faith and to the protection afforded by CCP § 877.6(c).  The court finds that 
it is.  What that means for any indemnity claim by EBMUD for the payments to 
the insurers will be determined if and when that issue is presented squarely to 
the court … 

 
(Id., p. 3.) 
 
EBMUD then filed this action against Sharjo for equitable indemnity, contribution, declaratory 
relief, and “tort of another” liability.   
 

II. Demurrer 
 
Sharjo demurs on the basis that its good-faith settlement in the consolidated action cut off 
liability for indemnity and contribution to any joint tortfeasor in the consolidated case.  (See 
Code Civ. Proc. § 877.6.)  Further, EBMUD’s “tort of another” claim relies entirely upon the facts 
supporting the indemnity-related causes of action.  (See Complaint, ¶¶ 26, 27.)  In other words, 
it is a disguised indemnity claim.  (See Gackstetter v. Frawley (2006) 135 Cal.App.4th 1257, 
1274 [“a party may not avoid a section 877.6 motion by providing different labels for what are in 
reality indemnity or contribution claims”].)  The court addresses each in turn. 
 

a. Indemnity Claims (First, Second, and Third Causes of Action)  
 
EBMUD argues that the subrogation actions are legally distinct from the owners’ action.  Sharjo 
was not a party to the subrogation actions and did not pay any sums in settlement.  Accordingly, 
it could not be a “settling tortfeasor” as to those actions nor did the Court did not take into 
account EBMUD’s payments in the subrogation cases in determining whether Sharjo’s 
contribution met the good faith standards.  (See Tech-Bilt, Inc. v. Woodward Clyde & Assocs. 
(1985) 28 Cal.3d 488, 499.)  Therefore, its indemnity claims in this case are not barred.   
 
The Court disagrees.  The cases were consolidated for all purposes.  Further, at the time of the 
good faith determination (indeed, at the time of the EBMUD opposition), all had at least 
tentatively settled.  In that context and with knowledge of all settlements involved in the 
consolidated case, EBMUD had notice and an opportunity to oppose Sharjo’s motion.  The good 
faith determination applies to the consolidated case and all potential joint tortfeasors who were 
parties therein. 
 
A good faith settlement “shall bar any other joint tortfeasor or co-obligor from any further claims 
against the settling joint tortfeasor or co-obligor for equitable comparative contribution, or partial 
or comparative indemnity, based on comparative negligence or comparative fault.”   (Code Civ. 
Proc. § 877.6, subd. (c).)   But “a good faith settlement does not bar a claim that the trial court 
would not contemplate in determining the proportionate liability of a settling tortfeasor. A good 
faith settlement would not preclude a claim by a tortfeasor who committed a tort separate and 
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distinct from the tort committed by the settling tortfeasor.”  (Gackstetter, supra, 135 Cal.App.4th 
at 1274.)   
 
Importantly, section 877.6 does not require that the joint tortfeasor be a party to the action: 
Courts have bound non-parties to such determinations provided they were given – as EBMUD 
was here – notice and an opportunity to be heard. (See Britz, Inc. v. Dow Chemical Corp. (1999) 
73 Cal.App.4th 177, 183.)   Likewise, with notice, a defendant added later can extinguish 
indemnity liability to joint tortfeasors who have already settled and are no longer parties to the 
action.  (See Mid-Century Insurance Exch. v. Daimler-Chrysler Corp. (2001) 93 Cal.App.4th 
310, 314-315; see also Wilshire Ins. Co. v. Tuff Boy Holding, Inc. (2001) 86 Cal.App.4th 627, 
643-644.)    
 
Finally, consolidation is one mechanism by which a court avoids the problems associated with a 
good faith settlement that could impact multiple cases.  (See Shane v. Superior Court (1984) 
160 Cal.App.3d 1237, 1251-1252 [where two or more cases are involved, section 877.6 is 
“highly complex” and case-dependent, “[s]ubject of course to the convenient statutory 
mechanisms of transfer, severance, consolidation, and coordination”].)   Consolidation for all 
purposes effectively merges the pleadings, and parties who appear in either action are subject 
to the court’s jurisdiction in the merged action.  (Hamilton v. Asbestos Corp. Ltd. (2000) 22 
Cal.4th 1127, 1147-1148.)  
 
Consolidation for all purposes answers the question presented as to whether good faith 
settlement applies across the three individual cases: The cases were merged and it does.  All 
cases presented common liability issues arising from damages to the owners as a result of the 
aqueduct rupture and repairs.  (See Gackstetter, supra.)  In the subrogation actions, State Farm 
and Safeco merely stood in those owners’ shoes.  (See Employers Mutual Liability Ins. Co .v. 
Tutor-Saliba Corp. (1998) 17 Cal.4th 632, 639.)  “‘Under settled principles, an insurer in its role 
as subrogee has no greater rights than those possessed by its insured, and its claims are 
subject to the same defenses.”  (Id., quoting Liberty Mut. Ins. Co. v. Fales (1973) 8 Cal.3d 712, 
717.)  Without damage to their insureds for which they paid, the carriers had no case to bring.  
And the liability questions had common answers as well:  For example, if (however unlikely) 
EBMUD were to prevail against the owners in the main action, it should prevail in the 
subrogation actions since they, too, were based in liability and damages to the owners.  Had the 
matter moved forward without settlement by EBMUD, the consolidated case would have gone to 
trial to a single judgment and EBMUD would have been entitled to a set-off for Sharjo’s 
payment.  (Hamilton, supra at 1147-1148; see Code Civ. Proc. § 877, subd. (a).)  This common 
liability issue is one reason why the cases were consolidated not merely for trial but “for all 
purposes.”  (March 5, 2016 Order Granting Motion to Consolidate, p. 2.)   
 
In sum, the good faith determination in the consolidated action, rendered after all parties had at 
least tentatively settled all disputes, barred indemnity claims from any joint tortfeasor in the 
consolidated case.  As currently pled, EBMUD retained no independent right to sue Sharjo 
separately in indemnity for EBMUD’s payments to State Farm and Safeco.  The remainder of 
EBMUD’s argument concerning the lack of proportional payments by Sharjo goes to the merits 
of the good faith determination – an issue this Court decided some time ago.   It does not justify 
holding section 877.6 inapplicable. (See Wilshire, 86 Cal.App.4th 644.)   
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EBMUD offers to amend to “allege additional facts regarding agreements between SHARJO and 
EBMUD which specifically contemplated and provided for the present matter and the present 
causes of action between these parties.”  Amendment should be liberally granted and this offer 
justifies that opportunity.  Accordingly, the demurrer is sustained with leave to amend as to 
the first through third causes of action.   
 

b. Tort of Another Claim 
 
EBMUD argues that Sharjo’s wrongful acts forced it to defend and settle the State Farm and 
Safeco claims.  If successful, EBMUD could recover attorney’s fees among other damages.  
(See Prentice v. North Amer. Title Guar. Corp. (1963) 59 Cal.2d 618, 620.)  Sharjo argues that 
this is an improper indemnity claim in disguise.  (Gackstetter, supra, 135 Cal.App.4th at 1274.)  
This is true as EBMUD pleads it, since the claim relies entirely on the indemnity allegations in 
the preceding paragraphs.  (See Complaint, ¶¶ 26, 27.)  Ordinarily, leave to amend would be 
proper.  But in fact, EBMUD cannot bring this claim at all.  
 
Initially, the Court disagrees with Sharjo’s position that the doctrine applies only to plaintiffs.  
Prentice says the opposite: “A person who through the tort of another has been required to act 
in the protection of his interests by bringing or defending an action against a third person is 
entitled to recover compensation for the reasonably necessary loss of time, attorney’s fees, and 
other expenditures thereby suffered or incurred.” (Id., emphasis added).  So at least in theory, a 
defendant can bring the claim. 
 
But the doctrine does not allow one of multiple joint tortfeasors to obtain fees from the plaintiff 
or another tortfeasor. As stated in Vacco Industries, Inc. v. Van Den Berg (1992) 5 Cal.App.4th 
34, 57: 
 

The rule of Prentice was not intended to apply to one of several joint tortfeasors 
in order to justify additional attorney fee damages. If that were the rule there is no 
reason why it could not be applied in every multiple tortfeasor case with the 
plaintiff simply choosing the one with the deepest pocket as the "Prentice target." 
Such a result would be a total emasculation of Code of Civil Procedure section 
1021 in tort cases. 

 
That conclusion is the same where one of the joint tortfeasors, as opposed to the plaintiff, brings 
the tort of another claim: 
 

Nor does the tort of another doctrine apply as between multiple alleged 
tortfeasors (e.g., what if our hypothetical plaintiff unsuccessfully sued additional 
defendants in the car crash case, who sought recovery of their attorney fees from 
the true tortfeasor?). The extension of the Prentice rule to the commonplace case 
of an exonerated alleged tortfeasor would go a long way toward abrogation of the 
American rule … . It would substantially expand the notion of duty under the law 
of torts to compensation of the litigation expenses incurred by all persons, 
however connected to any tortious event, whom the injured plaintiff elects to sue 
who succeed in establishing lack of liability. 
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(Mega RV Corp. v. HWH Corp. (2014) 225 Cal.App.4th 1318, 1339, fn. 17, internal citations and 
quotations omitted.)  Note that the hypothetical in Mega RV involved one joint tortfeasor who 
prevailed against plaintiff; here, there is no such finding for EBMUD. 
 
This case exemplifies the same concerns: If one joint tortfeasor could bring a claim against 
another for having to defend an action brought against both jointly (and which both settled), fee 
shifting would become the norm in multi-defendant actions.  And here, as Sharjo notes, EBMUD 
could recover fees from Sharjo for defending actions EBMUD would have had to defend against 
anyway, since its own aqueduct failed.   Finally, the fact that EBMUD paid plaintiffs’ carriers in 
subrogation, as opposed to plaintiffs themselves, is of no moment because the hook for liability 
remains the harm done to plaintiffs.  Again, the carriers are merely standing in their insureds’ 
shoes.  EBMUD is a joint tortfeasor with Sharjo as to that underlying harm.   
 
Because the law prohibits EBMUD from bringing this claim, amendment – even the one EBMUD 
proposes concerning agreements between the parties – cannot cure the defect.  Accordingly, 
the demurrer to the tort of another claim is sustained without leave to amend. 

 

  

18.  TIME:  9:00   CASE#: MSL17-01311 
CASE NAME: LVNV VS. WILLIAMS 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  Defendant is currently making payments per minutes of 11/15/18. 

 

  

19.  TIME:  9:00   CASE#: MSL18-00761 
CASE NAME: CHELSEA GRANADOS VS. JUAN SENDIS 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY JUAN S. SENDIS 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar by stipulation per minutes of 11/9/18. 
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20.  TIME:  9:00   CASE#: MSN18-2285 
CASE NAME: RE VIRGEN ROMERO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved since the minor has fully recovered from his injuries. 
Because he is still a minor, the settlement proceeds shall be placed in a blocked account.  
No order relating to disposition of the funds in blocked account was received by the Court.  
Attorney Panah shall prepare and provide the order to the Court for signature. 

 

 

 


